[bookmark: _Toc20990793]Law, Policy, and Ethics
[bookmark: _Toc19092505][bookmark: _Toc20990794]Law[footnoteRef:1] [1:  In this class, “law” will be used with maximum scope. Statutes, precedents, executive orders, agency regulations (e.g. SEC, EPA, OSHA) and other uses of state power are included. In other classes and contexts you’ll need to use a finer vocabulary.] 

[bookmark: _Toc19092506][bookmark: _Toc20990795][bookmark: _Toc19092508][bookmark: _Toc20990797]Legality as a general minimum ethical standard 
Some laws are merely administrative, e.g. April 15 is not a morally special day but you still have to pay your taxes by the deadline because we need to be fiscally organized. 
Many laws are intended to establish the minimum standard of acceptable conduct for our society.  These laws are meant to set the bottom limit for our ethical range. 
Unfortunately, we pretty frequently get it wrong.  Legal standards are lagging far behind technological development, for example.  Sometimes the law doesn’t ‘speak’ where it should, and sometimes it ‘says too much’.  Whenever law is used in a practical argument, it’s important to distinguish between what the law actually demands, what it ought to demand, and what ethics demands.  
Appeal to legality 
Recall that appeal to legality was listed as a fallacy of weak consideration. Whenever someone claims, “It’s legal” or “It’s not illegal” where the intent is that you infer it’s ethical, they’re nearly always engaging in a rationalization.  The legal standard is often far below the ethical one.  
[bookmark: _Toc19092507][bookmark: _Toc20990796]Appeal to illegality 
On the other hand, whenever someone claims, “It’s illegal,” they may well have made a valid inductive argument. If the legal standard is the absolutely minimal ethical standard in that context (you ought to go to prison if you do any worse than this), breaking that law is also unethical.  
We presume that breaking the law carries a substantive risk of bad consequences, so illegality is a substantive consideration even when there’s no ethical standard like honesty at stake. Pay those taxes on time!
[bookmark: _Toc19092509][bookmark: _Toc20990798]Some problems with reliance on the law 
(a) Some laws are not enforced.  
(b) Some are enforced only against vulnerable populations, e.g. against the small business but not against the multi-national. 
(c) Some infractions are extremely difficult to detect and prove. 
(d) Some laws are immoral – it would be wrong to obey them.
(e) Some regulations are merely administrative and highly burdensome.  
(f) Many forms of poor conduct do not fall under the domain of law.
(g) We really need to aim higher than barely above criminal!
Therefore, it’s important to avoid using the law as a proxy or surrogate for ethics.  Recall that in The Toll Also Rises, the “brain-dead” economic argument used real time dynamic market price as a proxy for a fair toll…and that was a mistake. Proxies are used in lots of contexts to simplify things, often because they’re simpler or easier to measure. But they sacrifice accuracy. So watch out for proxies! 
[bookmark: _Toc19092510][bookmark: _Toc20990799]Policy
Policy is the ‘legal’ structure of an institution, as opposed to the legal structure of a society.  In developing and maintaining our policies and procedures, we articulate the structure of our cooperative enterprise and set standards for how we are to work together.   For the purpose of this class, we’ll construe policy broadly to vision statements, mission statements, strategic plans, etc.
In business ethics, the scope of policy is a particular business or workplace, or some part of one, e.g. a branch or department. The scope of a policy is a narrower range of activity within that workplace.  
As with the law, some policy constraints are administrative, meaning that they have no special moral significance.  
We need to coordinate to cooperate, so we need to be on the same page about how to do that.  Reporting structure, for example, is primarily administrative.  Everyone needs to know who to inform so that we don’t all get continually spammed.  Everyone needs to know who to ask, and generally how the labor and decision-making are divided. 
Yet even policies that are primarily administrative often have ethical import.  
· A poorly implemented reporting structure may be conducive to poor oversight, which creates opportunity for unethical behavior.  Remember that fraud triangle? 
· A poorly designed reporting structure may mandate an unfair division of labor and authority, which puts undue pressure on some employees.

Exercise: Identify a typical administrative policy that has ethical import.  Explain.

Other aspects of law and policy are overtly moral. Prohibition of child labor, for example, is intended to protect people (children) from exploitation. Many institutions develop a Code of Conduct or an Ethics Handbook, but you’ll find overtly ethical tenets throughout policy. 
To give an example close to home, here’s a Code of Ethics for internal auditors at WSU. Other positions at WSU are subject to different codes because their fiduciary duties and powers differ. 
Exercises: 
1. Take a look at the professional codes that have links on Blackboard (left menu). Are all four of our ethical principles represented?  Are there additional principles represented?
2. Find the code of ethics or equivalent for your profession and for your company.  Use the method of reflection to critically evaluate the adequacy of the codes. (The more experience you have, the easier it is to identify inadequacies!)
Policy typically includes rules that specify what to do and what not to do, but they also express ideals and aspirations. Occasionally they appeal to a role model, e.g. a founder or famous person who symbolizes the higher mission of the institution.

Why do we need to think about policy? 
Because we can’t properly understand corruption without a basic understanding of what policy is for. [Yes, I know I dangled a preposition there. What are the rules of grammar for?]
[bookmark: _Toc19092512][bookmark: _Toc20990801]The Problem of Codification
Even though law and policy together may extensively codify ethics as it applies to a given workplace, they cannot completely codify how we ought to behave.  We continually encounter new circumstances that aren’t covered.  We all have duties to others that “go without saying”.  
When it turns out that those norms of conduct don’t actually go without saying – someone isn’t living up to them – the go-to reaction is to codify it into law or policy. “There oughta be a law!” This is often the wrong response.  When the rules get too cumbersome, people ignore them.  When they get sufficiently complex, loopholes and contradictions start cropping up. 
You might think that we can solve the general problem of codification by substituting more general rules for subsets of the specific rules.  In some cases simplification by generalizing works.  But then we may have a problem of vagueness.  General rules get their generality by not distinguishing, not specifying particulars, and otherwise remaining silent on details that we may really need to implement or apply the rule.  
When the rules are more general/vague we must rely more heavily on the judgment of those implementing and enforcing the rules to determine when the rules have been violated and how we should handle it.  Humans are faulty things.  Biased, lazy, overzealous, etc. How much trust should we extend to people?
So there’s a tradeoff here.  Good policy balances specificity and generality.

[bookmark: _Toc19092514][bookmark: _Toc20990803]Voluntary and Involuntary Obligations
1. Americans have an unfortunate tendency to deny that they have any obligations to anyone, except for those specific obligations to which they consent.  The slogan for this position might be all obligations are contractual.  Let’s call this contractualist individualism.
2. Contractual, consensual, or voluntarily adopted obligations are central to what it is to have a job.  Some of the obligations that come with your position are codified, others are not. Since we think of jobs as primarily contractual and our jobs have a big footprint in life, it’s easy to slip into thinking that all our obligations are contractual: Work-centric thinking gives us a contractualist bias.
3. [bookmark: _GoBack]However, in addition to special obligations that attach to a job, we all have obligations that we had no opportunity to decline.  I never promised I wouldn’t murder people. You probably didn’t either.  We’re all obligated to refrain from murder nevertheless.  There’s a long history of intellectual shenanigans by smart people who tried really hard to reduce involuntary obligations to some sort of hypothetical or idealized contract.  That’s fun stuff, but we’re going to ignore social contract theory and stick with the common sense reality that we all have obligations to which we never consented. 
4. When we’re thinking about business ethics we tend to focus on the special duties that attach to a position, but we all have involuntary obligations that didn’t arise from accepting the job, e.g. do no harm, treat people with respect, etc.  The contractualist bias we get from work-centric thinking and American contractualist individualism together provide a rich source of rationalization, e.g. that it’s ok to mislead the customer because it’s your job to maximize sales.
5. Rationalizations of this sort contribute to our tendency to over-codify.  This can get us into a vicious circle. 
6. We get out of it by getting people to accept that ethical obligations are involuntary and inalienable, with the exception of special duties of position. Your job responsibilities are the exception, not the norm.
[bookmark: _Toc19092515][bookmark: _Toc20990804]Ethics and Socio-Cultural Norms
Recall that ethical arguments are evaluative, objective, practical, and inductive.  Now we need to add another characteristic so that we can distinguish between ethics and social norms.  
Social and cultural norms are local; ethics is universal.  In order for diverse groups to cooperate effectively, e.g. in a global economy, we need our local norms to be consistent with all locales.  In other words, we need to be careful to refrain from imposing unnecessary social norms on people.  As much as we can, we need to stick to ethics, which we can think of as the most generic end of the spectrum of norms. 
Impossible? Not at all.  It turns out that there really are universal values, e.g. health, that establish universal norms.  People in different locales around the world prioritize these values differently, conceive of them differently, and sometimes apply them badly (e.g. we unjustly exclude or exempt a sub-population). In claiming that ethics is objective, we claim that the reason we find this consistency is that there really are universal values that pretty much everyone eventually discovers.  It’s not an accident that honesty shows up somehow in the values of every culture.  [If you really want to dig deeper into the foundations of ethics, take the Metaethics course or ask me to recommend some reading.  Business ethics is an applied ethics course, so we have to stipulate some things.]

[bookmark: _Toc19092516][bookmark: _Toc20990805]Exercises
1. Look at the Major Labor Laws .gov page. 
a. Identify a passage that seems administrative.
b. Identify a passage that is overtly moral.
c. Explain!
2. Using appeal to legality as your model, 
a. Identify the policy version of the fallacy and the rationalization.
b. Given an example of a valid appeal to policy.
3. Consider the list of problems with reliance on the law.  Which of these problems are also problems for policy?
4. Give a simple example of a contractualist rationalization someone might use in your workplace.
5. Other than changing policy, what means do we have for dealing with people in the workplace who aren’t conducting themselves well? It may help to have in mind a specific example of poor conduct that normally goes without saying.
6. The notes above emphasized the dangers of over-codifying.  What are the dangers of under-codifying?  Try to go beyond what you read, e.g. offer a new consideration or give an example.
7. Give a simple example that illustrates the difficulty of establishing norms for our business that are consistent with all locales.
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